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Abstract. In this paper | argue that to explain and resolve some kinds of disagreement we need to go
beyond what logic aone can provide. In particular, following Perelman, | argue that we need to
consider how arguments are ascribed different strengths by different audiences, according to how
accepting these arguments promotes values favoured by the audience to which they are addressed. |
show how we can extend the standard framework for modelling argumentation systems to allow
different audiences to be represented. | also show how this formalism can explain how some disputes
can be resolved while in others the parties can only agreeto differ. | illustrate this by consideration of a
legal example. Finally, | make some suggestions as to where these val ues come from, and how they can
be used to explain differences across jurisdictions, and changes in views over time.

1. Introduction

The heart of a legal dispute can be seen as disagreement. In essence the parties
disagree about a decision that is to be made, and attempt to persuade the judge that
the case should be decided according to their wishes. Once the judge has made the
decision, he must then justify his decision, so as to persuade the world, or at least any
superior court which can be appealed to, that the decision was correct. So we must
first consider why people disagree.

Some disputes are capable of relatively simple resolution. These have their roots in
ignorance, weakness, or deliberate fault. It may be that one of the parties to the
disagreement is ignorant of some crucial piece of information. Simply supplying the
missing piece of information will suffice to settle the dispute. Similar is the case
where the parties disagree as to a matter of fact. Resolving such a dispute requires
only that the truth of the matter be established. Weakness can lead to disagreement
when one of the parties is in possession of al the information needed to draw a
conclusion, but is unable to derive the conclusion from the premises. Here al that is
necessary is to present a step by step proof of the conclusion, spelling out the
reasoning required in sufficient detail to be followed. Finally the disagreement may be
simply perverse: although in possession of all facts and capable of drawing the
required conclusion, the party flatly refuses to do so. Here the dispute can be resolved
by inducing the objector to follow norma procedures, or by ruling the objection
illegitimate. All of these disputes should, in some sense, end in agreement.

There are, however, disagreements which can remain even when both parties are in
agreement as to the facts, the logic that should be applied to them, the conclusions
that can be drawn from them and the rules appropriate to the debate. Such
disagreement is hard to resolve because reasons can be given for it, and no
demonstration of the correctness of one of the parties is possible. In such situations it
often appears rational to agree to differ.

! This paper is besed on an invited talk given at the Ninth International Conference on Al and Law,
held in Edinburgh on 27" June, 2003. The talk was, in part, based on work reported in Bench-Capon
(2002), Bench-Capon (2003a), and Bench-Capon (2003b). In the development of thiswork | have been
greatly helped by discussions with Paul Dunne, Henry Prakken, Giovanni Sartor and Edwina Rissland.



We can illustrate this situation with an example. One decision that any Government
must take is to decide on an appropriate rate of income tax. On the one hand, there
will be an argumert in favour of increasing the rate of taxation, since this progressive
form of taxation will reduce income inequalities. On the other hand, it can be argued
that a decrease in taxation will promote more enterprise, increasing Gross National
Product, and so raising the absolute incomes of everyone. It is possible to see both
these arguments as valid, since both supply a reason to act: and yet a choice must be
made, since the actions are incompatible. Which choice is made will depend on
whether the chooser prefers equality or enterprise. Thus two parties may be in
agreement as to the consequences of a movement in the tax rate, and yet disagree as to
the choice to be made because they differ in their fundamental aspirations. Different
people will prize social values differently, and one may prefer equality to enterprise,
while another prefers enterprise to equality. Thus while both arguments are agreed to
be valid, one audience will ascribe more force to one that the other, whilst a different
audience will make a different choice. In such cases these different audiences will
rationally disagree, and agreement can only be reached by coming up with additional
arguments which convince both audiences in terms of their own preferences, or by
converting one to a different appraisal of social values. It is this situation, where
disagreement resides in differing value preferences, that | will attempt to model in this

paper.

In Section two | will cite the work of Perelman, who drew attention to the need to
address this kind of disagreement. In Section three | will present a model which can
capture this kind of disagreement, and point to some interesting properties of this
model. In Section four | will apply this model to a much discussed legal example, and
in Section five | will discuss the sources of different value rankings. Finally | will
offer some concluding remarks in section six.

2. The Importance of the Audience

We may begin by considering some quotations from Perelman, who in The New
Rhetoric (Perelman and Olbrechts-Tytcal969) and a number of essays (Perelman
1980) persuasively argued that logic is insufficient to capture all the nuances required
for practical reasoning, and that the audience to whom the reasoning is addressed is a
crucia determinate of its acceptability. Perelman writes:

“If men oppose each other concerning a decision to be taken, it is not because
they commit some error of logic or calculation. They discuss apropos the
applicable rule, the ends to be considered, the meaning to be given to values,
the interpretation and characterisation of facts” (Perelman, 1980, italics
mine).

Again,

"Arguments which justify our opinions, choices and decisions are never as
compelling as demonstrative proofs. they are more or less strong, relevant or
convincing. A demonstration is correct or incorrect, it isimposed absolutely or
lacks value; but in argumentation it is always possible to plead for or against,
because arguments which support one thesis do not entirely exclude the



opposite one; thisin no way means that all arguments are of the same value”
(Perelman, 1980, italics mine).

Finally he concludes the introduction to Perelman and Olbrechts-Tytca (1969) with

“Logic underwent a brilliant development during the last century when,
abandoning the old formulas, it set out to analyze the methods of proof used
effectively by mathematicians. ... One result of this development isto limit its
domain, since everything ignored by mathematicians is foreign to it. Logicians
owe it to themselves to complete the theory of demonstration obtained in this
way by atheory of argumentation”.

The point is that whether an argument is acceptable can only be asked in the context
of a particular audience, since different audiences will accept different arguments.
Moreover, the difference in acceptability derives from the way audiences assess the
strength of arguments in terms of the values that accepting them promotes. Thus we
need to be able to represent the differences between audiences which alow them to
assess the strength of arguments, namely the values which will be supported by
accepting the arguments, and the way in which an audience orders these values.

We can see the form of a practical argument (one about a decision to be taken or a
choice to be made) as follows:

1) In these circumstances, C,
2) You should choose A
3) Because choosing A in C will promote some good G

This is different from the standard reasoning that we should choose A in C to realise
D, where D is some state of affairs. Rather G is a good promoted by the bringing
about the state of affairs D by choosing A in C. The role of G isto explain why A
should be chosen in C: it takes us beyond the factual into the realm of value, beyond
the realm of truth into the realm of opinion. Of course such an argument must be
sound on standard logical grounds: it must really be the case that choosing A will
indeed promote G in C, and G must be acceptable as a social value which prima facie
is worth promoting. The disagreement we wish to model comes when an alternative
choice, B, promotes some other value, H, and H is preferred by the audience in
question to G.?

In the next section | will introduce a formalism which allows this style of reasoning to
be represented. | shall build on the Argumentation Framework formalism of Dung
(1995), extending it in the manner of Bench-Capon (20033).

3. Argumentation Frameworks and Values

2 Of course, this represents something of asimplification, in that it both ignores the possibility that
values may be promoted to different degrees, and that the outcome of actions may not be certain, so
that the action may not reliably promote the value. In what follows, for the sake of clarity of exposition,
| shall treat the promotion of avalue as a simple Boolean, and assume that the consequences of an
action are known and certain.



Let us begin by reviewing Dung’s original definition of Argumentation Frameworks®,
For Dung the notion of an argument is as abstract as it can be: arguments are
characterised only by the arguments they attack and are attacked by. Thisis especially
suitable for modelling informal, natural language arguments, since the arguments are
unconstrained in form, and there are no restrictions on what we can choose to count as
an attack of one argument on another.

A forma definition of an Argumentation Framework, and the central notions
concerning Argumentation Frameworks, is given as Definition 1.

Definition 1: An Argumentation Framework (AF) isapair AF = <AR, A>, where AR
isaset of argumentsand Al AR~ ARisthe attack relationship for AF. A comprises a
set of ordered pairs of distinct arguments in AR. A pair <x,y> is referred to as “x
attacksy”.

For R, S subsetsof AR, we say that

(a) sT Sisattacked by Rif thereissomer 1 Rsuchthat <r,s>1 A.

(b) xT ARis acceptable with respect to Sif for every y1 AR that attacks x there
issomezl Sthat attacksy (i.e. z, and hence S, defends x against y).

(c) Sisconflict freeif no argument in Sis attacked by any other argument in S

(d) A conflict free set isadmissible if every argument in Sis acceptable with
respectto S

(e) Sisapreferred extension if it isamaximal (with respect to set inclusion)
admissible subset of AR.

A useful way to picture an AF, to which we will appeal on occasion, is as a directed
graph with arguments as vertices and directed arcs representing the attacks relation.

The key notion here is the preferred extension which represents a position which is
internally consistent
can defend itself against al attacks

cannot be further extended without becoming inconsistent or open to
attack.

From Dung (1995) we know that every AF has a preferred extension (possibly the
empty set if acycle of odd length existsin AF), and that it is not generally true that an
AF has a unique preferred extension. In fact any AF that contains a cycle of even
length may have multiple preferred extensions (see Bench-Capon (2003a) for a
proof). In the specia case where there is a unique preferred extension we say the
dispute is resoluble, since there is only one set of arguments capable of rational
acceptance. Where there are multiple preferred extensions, we can view a credulous
reasoner as one who accepts an argument if it isin at least one preferred extension,
and a sceptical reasoner as one who accepts an argument only if it isin all preferred
extensions.

% Dung's framework provided the formal basis of the approach used by Prakken and Sartor (1996).
Prakken (2000) discusses the extension of their approach to make use of values.



Once we alow that arguments may have different strengths, we open the possibility
that an attack can fail, since the attacked argument may be stronger than its atacker.
Thus, if an argument attacks an argument whose value is preferred it can be accepted,
and yet not defeat the argument it attacks. To represent this possibility of unsuccessful
attacks we must extend the standard argumentation framework so as to include the
notion of value.

To record the values associated with arguments we need to add to the standard
argumentation framework a set of values, and a function to map arguments on to these
values.

Definition 2: A value-based argumentation framework (VAF) is a 5-tuple:

VAF = <AR, attacks,V,val,P>
Where AR, and attacks are as for a standard argumentation framework, V is a norn-
empty set of values, val is afunction which maps from elements of AR to elements of
V and P is the set of possible audiences. We say that an argument a relates to value v
if accepting a promotes or defends v: the value in question is given by val(a). For
everyal AR val(a)l V.

The set P of audiencesis introduced because, following Perelman, we want to be able
to make use of the notion of an audience. We see audiences as individuated by their
preferences between values, since if there is agreement on the ranking of values, there
will be agreement on which attacks succeed”. We therefore have potentially as many
audiences as there are orderings on V. We can therefore see the elements of P as being
names for the possible orderings on V. Any given set of arguments will be assessed by
an audience in accordance with its preferred values. We therefore next define an
audience specific value-based argumentation framework, AVAF:

Definition 3: An audience specific value-based argumentation framework (AVAF) is
a5-tuple:

VAF, = <AR, attacks,V,val, Valpref,>
Where AR, attacks, V and val are as for a VAF, a isan audience, al P, and Valpref,
is a preference relation (transitive, irreflexive and asymmetric) Valpref, i V7~ V,
reflecting the value preferences of audience a. The AVAF relates to the VAF in that
AR, attacks, V and val are identical, and Valpref is the set of preferences derivable
fromtheorderingal P inthe VAF.

Our purpose in extending the AF was to allow us to distinguish between one
argument attacking another, and that attack succeeding, so that the attacked argument
is defeated. We therefore define the notion of defeat for an audience:

Definition 4: Anargument AT AF defeats, an argument BT AF for audience a if
and only if both attacks(A,B) and not valpref(val (B),val (A)).

* Note that particular individuals are not permanently assigned to some audience. An individual must,
for the purposes of a particular dispute be part of some audience, because there is an audience for every
possible value order, and a consistent value order is a requirement of rationality. But individuals may
change audiences from dispute to dispute, or even during a dispute. Individuals may even enter the
dispute undecided as to their value order, and choose which to which audience they belong as the
dispute proceeds, as in Bench-Capon (2003b).



Note that an attack succeeds if both arguments relate to the same value, or if no
preference between the values has been defined. If V contains a single value, or no
preferences are expressed, the AVAF becomes a standard AF. In practice we expect
the number of values to be small relative to the number of arguments. Many practical
disputes can in fact be naturally modelled using only two values. Note that defeat is
only applicable to an AVAF: defeat is always relative to a particular audience. We
write defeats,(A,B) to represent that A defeats B for audience a, that is Adefeats B in
VAF..

We next define the other notions associated with an AF for a VAF,

Definition 5: Anargument AT ARis acceptable-to-audience-a (acceptable,) with
respect to set of arguments S, (acceptable,(A,S) if:
(" ¥)((XI AR & defeats,(x,A)) ® @y)((yl S & defeats,(y.x))).

Definition 6: A set Sof arguments is conflict-free-for-audience-a if
(X)X S&yYl 9 ® (Dattacks(x,y) Uvalpref(val(y),val(x)) T valpref,
))-

Definition 7: A conflict-free-for-audience-a set of arguments Sis admissible-for-an-
audience-aif

(" X)(xI S® acceptable,(x,9)).

Definition 8: A set of arguments Sin a value-based argumentation framework AF is a
preferred extension for-audience-a (preferred,) if it is amaximal (with respect to set
inclusion) admissible-for-audience-a subset of AR.

Now for a given choice of value preferences Valpref, we are able to construct an AF
equivalent to the AVAF, by removing from attacks those attacks which fail because
faced with a superior value.

Thus for any AVAF, vaf, = <AR, attacks, V, val, Valpref,> there is a corresponding
AF, af, = <AR, defeats>, such that an element of attacks, attacks(x,y) is an element of
defeats if and only if defeats,(x,y). The preferred extension of af, will contain the
same arguments as vaf,, the preferred extension for audience a of the VAF. Note in
particular that if vaf, does not contain any cyclesin which all arguments pertain to the
same value, af, will contain no cycles, since the cycle will be broken at the point at
which the attack is from an inferior value to a superior one. Because multiple
preferred extensions can only arise from even cycles, and empty preferred extensions
only from odd cycles, both af, and vaf, will have a unique, non-empty, preferred
extension for such cases. Cases of even and odd cycles are illustrated in Figures 1 and
2 below.

Suppose we have a VAF with k values in V. P will contain factorial k distinct
audiences, each of which will have a corresponding preferred extension preferred..
Now for agiven argument, A, in the VAF there are three possibilities:

A isevery preferred;. In this case A is accepted by every audience, and so
cannot be rejected by adopting a particular ranking of values. We therefore say
that A is objectively acceptable.



A isin at least one preferred;, but not every preferred,. In this case A will be
acceptable to some audiences but not others, and so can either be accepted or
rgjected by choosing an appropriate value order. In this case we say that A is
subjectively acceptable.

A isinno preferred. In this case A will be rejected by every audience. We say
that such an A isindefensible.

That all three such cases can arise in quite simple frameworks can be shown by
considering cycles which are at the root of the complexity problemsin a standard AF.
We will first consider cycles abstractly, so that we can see the mechanics of VAFs. A
concrete example is given in section 4. First consider a three cycle containing
arguments relating to two distinct values:
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Figure 1: 3 argument cycle

Suppose that C relates to one value (call it Red) and A and B relate to another value
(call it Blue). There will be two audiences, and two preferred extensions. Suppose
Blueis preferred to Red. Now the attack of C on A will fail, and A will be available to
defeat B. Thus preferredy e will contain {A,C}. Now suppose that Red is preferred to
Blue. Now the attack of B on C will fail and C will defeat A, and hence defend B,
giving preferred.eq as {B,C}. Thus C, the argument related to the lone Red value, is
objectively acceptable: it is in te preferred extension for both possible audiences.
Which of the other two arguments is accepted will depend on the audience: hence
they are both subjectively acceptable.

Now consider a cycle, again with two values, but with an even number of arguments.
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Figure 2: Cycle with 4 Arguments



Assume again that we have two values, Blue and Red. There are three possible
distinct cases: three arguments of one value and one of the other (e.g blue, blue, blue,
red — three reds and a blue is equivalent); two of each arranged aternately (e.g. blue,
red, blue, red), and two connected followed by two connected (e.g. blue, blue, red,
red). Each case will have two preferred extensions depending on which value is
preferred. The result is summarised in Table 1.

Table 1: Preferred extensions for cases of 4 argument cycle

Case Red preferred | Blue preferred
A Red, B,C,D Blue {A,C} {B,D}
A and C Red, B and D Blue | {A,C} {B,D}
A and D Red, B and CBlue | {A,C} {A,C}

The interesting case is the third one: here one pair of arguments, {A,C} is objectively
acceptable, and one pair, { B.D}, indefensible. The reason is that A and C will defeat
the arguments they attack since they have the same value: D, since defeated by A, is
not available to defeat C, even when Red is the preferred value, and B, since defeated
by C, isnot available to defeat A, even when Blue is the preferred value.

The above are just some examples of how we can exploit values to resolve situations
about which we cannot say anything in a standard AF: in fact we can say quite alot
more about the properties of cyclesin Value-Based Argumentation Frameworks, even
where we have an arbitrary number of values (for example only arguments attacked
by arguments with the same value can be indefensible). For more details and formal
proofs, see Bench-Capon (2003a). For the moment the important thing to note is that
the cycle construct, which posed difficulties in the standard AF, leading to empty
preferred extensions or unmotivated choices, enables us in a VAF either to establish
that an argument is objectively acceptable/indefensible, or else to motivate its
acceptance in terms of value preferences.

Tractability problems also arise with standard Argumentation Frameworks when they
are seen as the basis for dialogue. These problems include, in addition to problems
arising from cycles, problems arising from the length of some argument chains, and
difficulties in choosing which of severa attackers to deploy. Again these problems
can be reduced by taking the values promoted by arguments into account.

For example, in a line of argument, once an argument has been attacked by an
argument with a different value, no arguments relating to the original value can have
any effect. Either the original value is stronger than its successors, and so can defend
itself against them, or it is weaker and so no argument relating to it can defeat the
successors. This consideration can both reduce the length of lines of argument that
need to be considered, and can eliminate certain attackers, easing the choice problem.
The choice problem is aso helped by the fact that an attacker with the same value can
potentially establish objective acceptance, and so should be tried before an attacker
with a different value, which cannot aspire to do more than establish subjective
acceptance.



Cycles also behave differently in dialogue contexts when values are considered.
Consider Figure 1 with C relating to Red and A and B relating to Blue. In a dialogue
game based on a standard AF, such as that proposed in Dunne and Bench-Capon
(2003), if we clam that C, A becomes unavailable, because attacked by C. So now B
can be used to defeat the claim. In a dialogue based on a VAF, in contrast (e.g. the
dialogue game with vaues proposed in Bench-Capon 2003b), we can keep A
available by preferring Blue to Red. Now when B is played to attack C — which
revedls that the opponent must indeed prefer Blue to Red, since otherwise the attack
would be unavailing - we can defeat it by playing A, thus ensuring the acceptability of
the original claim. Note that it is the opponent’s value preferences that must be used
to persuade; in fact | may accept A because | prefer Red to Blue, but | cannot hope to
persuade my opponent on the basis of my choice of value preferences. The ability that
values give to deploy arguments that would be unavailable in games based on the
standard framework is rather important, since without it the decisive line of argument
often cannot be played.

We can illustrate this with an example, derived from Christie (2000). Hal, a diabetic,
loses his insulin and can save his life only by breaking into the house of another
diabetic, Carla, and using her insulin. Consider Figure 1, but interpret the arguments
asfollows:

A. Hal must replace Carlas insulin once the emergency is over.
B. Hal must not take Carla'sinsulin because it is Carla's property.
C. Hal can take the insulin as otherwise he will die.

A and B are based on property and C on necessity to preserve life. If C is attacked by
B, it can be defended by a preference for necessity, but this will not persuade
someone with a preference for property. This person can be persuaded by attacking B
with A. Christie, however, who does prefer necessity to property, wishes to deny that
Hal must replace the insulin, on te grounds that he should take it even if he is too
poor to compensate. This involves attacking A with C, which he is allowed to do
since A is not defeated by B given his preferences. Thus both will be persuaded that
Ha can take the insulin, but will remain is disagreement as to the obligation to
compensate.

4. Application to Example Cases

In this section | will apply the above analysis to a much discussed set of cases (e.g.
Berman and Hafner (1993), Prakken (2000), Bench-Capon and Sartor (2001), Bench-
Capon and Rissland (2001)). | will base my discussion on the representation of these
cases as a Dung-style Argumentation Framework given in Bench-Capon (2002). We
will consider three cases, al concerning the disputed pursuit of wild animals. The
factsof the three cases are:

Keeble v Hickergill (1707). This was an English case in which Keeble owned
a duck pond, to which he lured ducks, which he shot and sold for
consumption. Hickergill, whose land adjoined Keeble's, out of malice, scared
the ducks away by firing guns. The court found for Keeble.



Pierson v Post (1805). In this New York case, Post was hunting a fox with
hounds. Pierson intercepted, killed and carried off the fox. The court found for
Pierson.

Young v Hitchens (1844). In this English case, Young was a commercial
fisherman who spread a net of 140 fathoms in open water. When the net was
almost closed, Hitchens went through the gap, spread his net and caught the
trapped fish. The case was decided for Hitchens.

The Argumentation Framework for Pierson is shown in Figure 3. In each case the
diagrams below show only the subgraph representing the particular interpretation
under discussion.

D: Bodily
seizure
not needed
Useful activity

claim:
right to
anima

C: Pursuit
not enough
Clarity

B: Prospect
of success
Clarity

E: Clarity
Requires

Possession
Clarity

Figure 3: AF for Pierson v Post

The claim that the original pursuer had aright to the animal is challenged by the fact
that it had not been caught (A), which is challenged by the argument that there was
every prospect of catching it (B). Authorities are then cited to the effect that pursuit is
not enough (C, taken from Justinian), but that bodily seizure is not necessary (D,
taken from Barbyrac). Finally E states the need for possession to give a clear line.
Two values seem to be involved here: the need for clear law which motivates A, B, C
and E, and the desire to encourage useful and pleasurable activity which motivates D.
The status of the claim turns on the resolution of the two argument cycle D® E® D,
which represents the conflicting views of the two cited authorities. To resolve this the
court must choose which value is to be preferred, whether the less clear situation
where the animal has not caught can be tolerated in order to encourage the activity. In
the decision, preference was shown for clarity, although the dissenting opinion opted
for the other preference.”

® | do not here discuss the possibility that value preferences may themselves be argued for. This has
discussed, by Prakken and Sartor (e.g. 1996) and Hage (e.g. 2001).
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G:
Animals not
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Figure 4. Keeble v Hickergill, version 1

In Keeble we can see two different lines of reasoning. The first is shown in Figure 4.
Here we introduce an argument (F) based on a new value, the right to enjoy one's
property, which is challenged with another argument based on clarity (G) to the effect
that the animals are not confined. Now assuming that the preference of clarity over
encouraging a vauable activity remains, we can choose that the plaintiff wins by
ranking property rights higher than clarity. This is what was decided in thiscase as |
read it.

Alternatively, we can represent the reasoning of Berman and Hafner (1993) in Figure
5, which does not consider the ownership of the land relevant. Here we introduce an
argument (H) based on a fourth value, the economic usefulness of the activity. If we
prefer that value to clarity, then A is defeated and the claim rendered acceptable,
without the need to consider the other attacks on A.

claim:
right to
animal

H: Pursuing
Livelihood

Economically
Useful

Figure 5: Keeble v Hickergill, version 2

In both versions of the argument, the plaintiff wins, despite the availability of the line
of argument of Pierson because a value is preferred to clarity, which means that the
attack on A deriving from an alternative clear criterion need no longer be defended



against: it appears that there are areas in which it is felt right for the law to intervene,
and defending property rights and the pursuit of livelihood both seem plausible
candidates for such intervention.

claim:
right to
anima

H: Pursuing
Livelihood
Economically

Useful

B: Prospect
of success
Clarity

K: Not for . I: Defendant
courts to J: Competition In competition
ruleon this was unfair Economically
Role of > Economically Useful

Court Useful

Figure 6: Young v Hitchens as AF

The third case is Young vs Hitchens. Here we can represent the line of argument asin
Figure 6. This introduces two additional arguments, | and J, based on the value of
protecting economic activity, one pointing to the fact that the defendant was in
competition with the plaintiff, and the other suggesting that the competition was not
fair. At this point we have two four argument cycles. One, A® J® I® H® A, contains
three arguments of one value and one of another. But we can take from the second
interpretation of Keeble that encouragement of economic activity is preferred to
clarity, and hence we will accept J and H, finding for the plaintiff. But, in fact, we do
not need to rely on Keeble and this value preference, because the other four cycle,
A® J® I® B® A, contains two arguments with each of the two values in a sequence
which renders B and J objectively acceptable. To avoid this consequence the
defendant must break these four cycles: this is done by introducing the argument (K)
that it is not proper for the court to rule on what counts as unfair competition, based
on the value of maintaining the proper separation of powers between legislature and
judiciary. Essentially this argument maintains that it is the prerogative of the
legislature to rule on what counts as unfair competition, and that anything should be
permitted if not explicitly forbidden by statute. Since the defendant won, we can
assume that this argument was accepted, and this value was preferred even to the
encouragement of economic activity, athough we may think that a different view
might have been taken at other times and in other places.

This case illustrates the worth of the Vaue-Based Argumentation approach in
explaining decisions quite nicely: it captures the full power of the plaintiff’ s argument
—but for K his claim is objectively acceptable — whilst also explaining the defendant’s



victory in terms of a particular value preference, turning on a view of the proper role
of the courts.

From this body of cases — given the decisions that were made — we can see a partial
order on values emerging: that the role of the courts is preferred both to property and
economic activity, both of which are preferred to clarity, which is preferred to socially
useful activity. But al the cases turn on ranking values: all the decisions are only
subjectively acceptable, and a different ordering on values could have overturned any
of them.

5. Originsof Value Preferences

At this point we may ask where these value preferences come from, and how
agreement can be sufficiently close for these preferences to form an acceptable basis
for law. Here | will point to three sources of these preferences. the prevailing legal
culture, the prevailing socia customs, and the prevailing ideology.

George Christie (Christie (2000), reviewed in Bench-Capon (2001)) applies the
approach of Perelman to comparative law, and in the process identifies a number of
dimensions along which legal cultures can differ. These include:

Narrow versus Broad Interpretation of statute texts. some jurisdictions strive
after a precise understanding of the original interpretation of the drafters,
whereas others alow much more freedom of interpretation;

Hierarchical versus co-ordinate officials. some cultures organise their officials
into hierarchies whereas others allow their officials more autonomy;

Reactive versus active state: some cultures see the role of Government as
responding to disputes, whereas others see Government as an instrument of
social change pursuing its own agenda;

Common good versus Individual Goods: some cultures see the common good
as distinct from the aggregation of individual goods whereas others do not;
Generdity versus the Particular: some jurisdictions attempt to enunciate
general principles and to subsume a particular case under them, whereas others
concentrate on the facts of the case in hand and do not attempt to generalise
further;

Discretion versus Consistency: when a judge is allowed greater discretion it
becomes hard to enforce consistency. Either consistency or the flexibility to fit
individual situations may be valued more highly;

Rights versus Privileges. some cultures see law as conferring privileges and
others as making rights explicit.

At any given time a given jurisdiction will occupy a particular position with respect to
these various dimensions, and all those involved will typically be aware of what this
position is. Change is relatively slow: some dimensions such as the attitude towards
interpretation may not move at all, whereas others such as the attitude to discretion
behave like a pendulum, the bounds of discretion expanding until inconsistency
becomes intolerable, and then contracting until the atmosphere becomes too
confining. Part of lega training involves absorbing the culture — and values — of the
legal system oneisbeing trained in, and thus —within ajurisdiction — there is likely to



be a broad consensus on what is “right”. It is this consensus that may explain why
values are rarely mentioned in legal decisions, as noted by Branting (2003): they are
simply part of the presupposed background, and everyone is well aware of them. Thus
while values play an important role in explaining why decisions are what they are,
and why decisions differ across jurisdictions, they need not be mentioned so long as
the participants in the process al form part of the same, or very similar, audiences. If
thisis so, values might be expected to surface explicitly only in landmark cases which
reflect a shift in the consensus sufficient to alter the understanding of the law.

A second source of value preferencesliesin socia attitudes. Examples abound of how
these change over time and come to be absorbed into the law without requiring
change in legislation. For example, the role of women has changed greatly since 1945
and this can be seen reflected in decisions concerning such matters as the right to
reside in the marital home in domestic violence cases (see Moles (1987) for an
excellent discussion of a series of illustrative cases). Again the trend in the UK from a
standard six day working week to a five day working week, which has implications
for Unemployment and Sickness benefits has been catered for in case law without the
legidlation being altered. Or one can imagine that accidents involving firearms are
viewed differently where guns are ordinary household items from cultures where gun
ownership is rare. Society is aways in process of social change, and one element of
the robustness of law is that it can absorb such changes through the realignment of
value preferences. °

Finally there is ideology. Many value preferences can be viewed as expressing a
contrast between “right” and “left”. An example of this occurred in the UK in the 80s
when the prevaence of right wing thinking led to a controversial interpretation of a
statute in the House of Lords which ruled an attempt to subsidise public transport in
London illegal. Similarly religious ideology can account for different official attitudes
to subjects such as contraception and abortion. Again, ideologies change — sometimes
swiftly — but at any given time, we can identify a dominant ideological position.

The judge has an important role in the enunciation of value preferences. Judges are
steeped in the legal culture of their jurisdiction, and are also aware of social changes,
so that they can reflect the currents of the society in which they move. They do,
however, tend to reflect change subject to a certain lag, thus providing an element of
predictability, continuity and stability. The movement of ideology is aso reflected in
the practice of appointing replacements to, for example the Supreme Court, one by
one, so asto introduce “new blood” which over time will, if the trend continues, come
to dominate.

Values provide us with considerable explanatory power when we wish to consider
differences across jurisdictions, and through time within ajurisdiction. They arealso a
powerful tool in explaining differences between political parties, and often between
generations.

® A fuller discussion of how shiftsin the relative priority of competing purposes affect the application
of precedents can be found in Berman and Hafner (1995). Rissland and Friedman (1995) also discuss
how preferences can change in response to external events such asthe energy crisis of 1973.



6. Concluding Remarks

In this paper | have argued that it is important to take the notion of an audience
serioudly if we areto explain and resolve certain kinds of disagreement. | have offered
a formalism which alows us to consider the audience, and have shown how this
formalism can be used to resolve some disagreements, and to identify the point of
contention in others.

| believe that it is essential to recognise this pivotal role of the audience, and that
progress in the model of legal argumentation and dialogue requires that we take this
serioudly. | hope that this paper will draw attention to the issues, and may also provide
some foundations for their exploration.
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